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The 


Massachusetts  Judicial  Conference  have  recently  rev  i  ewed^'a-^^iluSfliJbr^r 
of  pieces  of  legislation  which  would,    if  enacted,   have  a 
substantial   impact  on  the  administration  of  the  Massachusetts 
court  system.     Section  one  of  this  report   identifies  bills 
endorsed  by  the  Conference  Subcommittee.     Section  two  contains 
those  bills  opposed  by  the  Conference  Subcommittee. 

Section  f  -  Bills  Endorsed  or  Approved  in  Principle  by  the 
Judicial  Conference  Subcommittee  on  Legislation 

(1)     H.3911   (S.831)  would  transfer  to  the  Trial  Court  title 
to  the  couTt  facilities  in  Suffolk  County  and  the  Lawrence 
Superior  Courthouse.     The  Trial  Court  would  be  given  numerous 
powers,    including  power   to  make  capital   improvements.  The 
Suffolk  County  Courthouse  Commission  would  be  abolished  and 
county  employees  would  be  transferred  to  the  Trial  Court.  The 
bill  also  contains  a  section  allowing  any  county,   city  or  town, 
with  the  appropriate  approvals,   to  transfer   to  the  Trial  Court 
title  to  any  buildings  or   land  occupied  by  the  judicial  branch. 


♦The  Judicial  Conference  consists  of  the  Chief  Justice  and 
Associate  Justices  of   the  Supreme  Judicial  Court,   the  Chief 
Justice  of  the  Appeals  Court,   the  Chief  Administrative  Justice 
of   the  Trial  Court,   the  Administrative  Justices  of   the  Trial 
Court  Departments,   the  Chairman  of   the  Judicial  Council,  the 
Trial  Court  Administrator  and  the  Administrative  Assistant   to  the 
Supreme  Judicial  Court.     (See  Supreme  Judicial  Court  Rule  1:04.) 
The  Subcommittee  on  Legislation  consists  of  two  Associate 
Justices  of   the  Supreme  Judicial  Court,   the  Chief  Justice  of  the 
Appeals  Court,   the  Chief  Administrative  Justice  of  the  Trial 
Court  and  the  Administrative  Justices  of  the  Superior  Court, 
Probate  and  Family  Court,  District  Court  and  Boston  Municipal 
Court  Departments. 
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H , 2370  and  H. 3947  are  proposed  special  acts  authorizing 
the  assumption  of  all  Suffolk  County  Court  facilities  by  the 
Commonwealth.     This  would  include  the  Suffolk  County  Courthouse 
and  seven  district  court  buildings.     The  Suffolk  County 
Courthouse  Commission  would  be  abolished.     The  Chief 
Administrative  Justice,  under   the  general   superintendence  of  the 
S.J.C.,  would  administer   the  property  but  would  not  have  the 
power  to  bond  or  make  capital  expenditures. 

H .  39 25  would  be  a  special  act  directing  the  Division  of 
Capital  Planning  and  Operations  to  establish  a  program  to  assist 
counties   to  undertake  feasibility  studies  and  projects  to 
renovate,  modernize,   reconstruct,   repair  and  rehabilitate 
facilities  occupied  by  the  courts.     The  bill  would  establish  an 
advisory  committee  on  court  facilities  consisting  of  the  chief 
justices  of  the  Supreme  Judicial  Court  and  Appeals  Court,  the 
Chief  Administrative  Justice  and  the  administrative  justices. 
The  committee  would  make  recommendations  to  the  Division 
concerning  space  needs  of  the  courts. 

H ♦  39 31   is  a  special  act   to  establish  a  Massachusetts  Court 
Facilities  Authority  to  provide  for   the  operation,  construction 
and  renovation  of  facilities  housing  the  judicial  branch  pursuant 
to  the  act.     The  Authority  would  consist  of  5  members:  the 
secretary  of  administration  and  finance  and  the  treasurer,  ex 
of  f  i  c  i  0^  and  3  members  appointed  by  the  Governor.     An  advisory 
committee  on  court  facilities,  made  up  of   the  Chief 
Administrative  Justice  and  2  designees  of   the  Chief  Justice  of 
the  SJC,  would  meet  with  the  Authority  twice  each  year.  The 
Authority  would  be  authorized  to  acquire  on  behalf  of  the 
Commonwealth  eleven  buildings  and   land  occupied  by  the  judicial 
branch  and  owned  by  the  counties  of  Bristol   and  Essex  and  the 
City  of  Boston.     Other  counties  and  cities,   after  receiving  the 
approval  of   the  appropriate  officials,  would  be  authorized  to 
transfer   facilities  to  the  Authority.     The  bill  would  also  amend 
G.L.   c.   29A   to  provide  that   the  Authority  would  negotiate  rental 
agreements  between  the  judicial  branch  and  other  parties,  subject 
to  the  approval  of  the  court. 

H »  3925   is  a  special   act  authorizing  the  Division  of  Capital 
Planning  to  expend  no  more  than  three  million  dollars  to 
construct  an  addition  to  the  Probate  Cour t /Reg i s t ry  of  Deeds 
building  in  Dedham. 

The  Judicial  Conference  Subcommittee  supports  all  efforts  to 
deal  with  the  massive  courthouse  facilities  problem  and  endorses 
the  concept  of  a  state  ownership  and  renovation  of  court 
facilities  either  by  the  creation  of  a  Court  Facilities 
Authority,  or  by  provisions  for   funding  and  repairs.  The 
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upgrading  of  courthouse  facilities  is  a  matter  which  should  be  of 
paramount  concern. 

(2)  S.823   (H.1839)  would  add  a  new  paragraph  to  G.L.   c.  258, 

§9  expanding  indemnification  of  judges  in  actions  involving  civil 
rights  violat  ions. 

S.836   (H.3910)  would  also  amend  G.L.   c.   258.     It  would 
revise  the  definition  of  public  employee  to  include  members  of 
the  judiciary,  and  employees  of   the  judicial  branch,  make 
indemnification  of  public  employees  under  the  section  mandatory 
and  provide  for  representation  of  employees  by  the  "public 
at  torney ." 

S . 834  would  add  a  new  section  to  G.L.   c.   258  providing 
legal   representation  by  the  Commonwealth  to  members  of  the 
judiciary  or  employees  of  the  judicial  branch  in  actions 
involving  civil  rights  violations  or   intentional   torts  arising 
within  the  scope  of  their  employment.     It  would  also  expand 
indemnification  of  members  of  the  judicial  branch  in  these 
actions. 

H . 2070  would  amend  G.L.   c.l2,   §3   to  provide  that  for 
purposes  of   the  section  (Attorney  General   to  appear  for 
Commonwealth)  probation  officers  and  court  officers  shall  be 
considered  officers  of  the  Commonwealth. 

The  Subcommittee  endorses   the  concept  of  extending 
indemnification  and  full   legal   representation  to  members  of  the 
judicial  branch. 

(3)  H. 1 51  would  revise  the  procedures  of  the  Judicial  Conduct 
Commission  (G.L.   C.211C,   §2).     It  would  eliminate  the  present 
requirement  of   informing  the  Commission  of  the  involvement  of  an 
attorney  in  preparation  of  a  complaint.     It  would  delete  the 
prohibition  on  commencing  an   investigation  before  the  judge  has 
been  given  30  days  to  respond  to  a  complaint;  but,   the  judge 
would  continue  to  be  allowed  30  days  to  respond.     The  bill  would 
impose  confidentiality  on  Commission  members  and  employees 
"unless  and  until   the  Commission  has  determined  that  probable 
cause  exists  and  has  filed  formal  charges  against  a  judge.  If 
formal  charges  are  filed  ...   all   subsequent  proceedings, 
including  said  formal  charges,   shall  be  open  to  the  public."  The 
bill  would  also  provide   for   informal   adjustments  of  complaints, 
provide   for   formal   charges  and  hearings,   and  grant   immunity  to 
Judicial  Conduct  Commission  members  and  employees,  as  well   as  to 
complainants  acting  in  good  faith. 

The  Subcommittee  endorses   the  March  25,   1987  statement  of  the 
Supreme  Judicial  Court  concerning  this  bill.     The  text  of  the 
statement  appears  in  the  appendix  to  this  report. 
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(4)  S. 868  would  add  a  new  G.L.   c.218,   543E,  which  would 
establish  a  District  Court  Community  Mediation  Advisory  Board  to 
support  non-adversarial  dispute  resolution.     The  five  member 
board,   appointed  by  the  Administrative  Justice,  would  advise  the 
Administrative  Justice  on  matters  pertaining  to  the  use  and  role 
of  community  mediation  and  the  use  of  appropriate  funds  for 
support  of  community  mediation. 

The  Subcommittee  endorses  S . 868  which  would  institutionalize 
community  -  based  mediation  services   in  the  administrative 
framework  of  the  District  Court  Department. 

(5)  H. 3941   is. 841 )  would  amend  G.L.   c.239,   §§3  and  5   to  provide 
that  appeals  from  the  District  Court   in  summary  process  cases 
would  be  to  a  jury  of  six  in  the  District  Court  and  Boston 
Municipal  Court  Departments.     The  current  statutes  require  that 
appeals   in  summary  process  cases  be  to  the  Superior  Court. 

H.4084   (S.838)  would  amend  G.L.   c.218,   §19   to  provide  for 
trials  by  jury  of  six  in  civil  actions  entered  in  the  District 
Court  and  Boston  Municipal  Court  Departments.     Any  party  could 
claim  a  trial  by  jury  of  six  within  the  time  allowed  for  filing 
an  answer.     The  Chief  Justice  of   the  District  Court  Department 
would  designate  at   least  one  division  in  each  county  to  hold  jury 
sessions  and   the  Chief  Administrative  Justice  could  designate 
facilities  of  any  department   for   hearing   jury  cases.     (H . 391 4  and 
S .  8 29  would  give  the  District  Courts  exclusive  original 
jurisdiction  over  actions   in  contract   for  claims  not  exceeding 
$25  ,000  .  ) 

The  Subcommittee  endorses   the  concept  of  the  expanded  use  of 
civil   juries   in  the  District  Court  and  Boston  Municipal  Court 
Departments.     Such  expansion   is  consistent  with  the  views 
expressed  by  the  Supreme  Judicial  Court   in  Pup  i 1 1 o  vs.  New 
England  Telephone  and  Telegraph  Company ,   381  Mass.   714,   715  -  716 
(1980).     However,    the  expanded  use  of  civil   juries  would  first 
require  the  provision  of  additional   judges,   resources  and 
facilities  for   the  District  Court  and  Boston  Municipal  Court 
Departments.     These  resources  have  reached  their  limits  with  the 
recent  enactment  of  small  claims  appeals  to  juries  of  six  and  the 
experimental  one  trial   system  for  criminal  cases  in  certain 
count  i  es . 

(6)  S.830   (H.3912)  would  amend  G.L.   C.258B,   §3(h)   to  require 
that  victims  desiring  crime   impact   information  to  be  submitted  to 
the  parole  board  by  the  court  provide  written  statements  to  the 
court.     The  current   section  provides   that  a  victim  may  request 
the  court   to  submit  any  such   information  to  the  parole  board. 
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The  Subcommittee  supports  this  amendment  which  would 
eliminate  the  necessity  for  court  personnel   to  obtain  transcripts 
when  victims  make  oral  statements. 

(7)       S,1203  (H.1884)  would  insert  a  new  paragraph  in  G.L. 
c.211B^   § 34 .     1 1  wou Id  authorize  payment  for  20%  of  their  unused 
accumulated  sick   leave  credits  to  retiring  judges.     It  would  also 
authorize  payment  for  accumulated  vacation  credits  to  retiring 
judges   in  an  amount  equal   to  the  value  of  such  credits,   not  to 
exceed  30  days. 


S . 865  would  amend  G.L.   C.211B  by  inserting  a  new  section 
15.     The  new  section  would  provide  that   the  Administrative 
Justice  of  a  Trial  Court  department  may,   subject   to  the  approval 
of  the  Chief  Administrative  Justice,  grant  a  leave  of  absence  to 
a  judge  of  that  department   for  study,   research,    teaching  or  such 
other  reason  as  the  Administrative  Justice  deems  appropriate  for 
the  improved  administration  of  justice.     The  leave  would  be 
without  pay  and  for  a  period  not  exceeding  one  year.     Time  spent 
on  leave  would  be  credited  to  the  judge  for  retirement  purposes. 
A  judge  granted  a  leave  of  absence  would  not  be  eligible  to  take 
another   leave  for  five  years  after  returning  to  judicial  duties 
and  no   leave  shall  be  granted  prior  to  the  fifth  year  of  service 
or  within  one  year  of  retirement.     The  Chief  Administrative 
Justice,    in  consultation  with  the  Administrative  Justices  would 
promulgate  standards  governing  approval  of   leaves  and  submission 
of  requests  for   leave.     All   statutory     and  rules  requirements 
pertaining  to  judges  would  continue  to  apply  to  a  judge  on  leave. 

Although  traditionally   it  has  not   taken  a  position  on  matters 
affecting  judges  only,   the  Subcommittee  supports  both  S. 1203  and 
S . 865   in  principle. 

(8)       H .  39 39  would   increase  the  number  of  associate  justices  of 
the  Land  Court  Department   to  four.     There  are  currently  three 
Land  Court  judges. 

H. 4073  (S. 832)  would  amend  G.L.  C.211B  and  G.L.  c.212  to 
increase  the  number  of  Superior  Court  judges  from  sixty-one  to 
seventy-one. 

The  Appeals  Court  will  be  filing  legislation  to  amend  G.L. 
C.211A,   §§1  and  6  to  increase  the  number  of  Appeals  Court  judges 
from  ten  to  fourteen  and  the  number  of  assistant  clerks  from  four 
to  six.     (See  H.  5292  ,   §16)  . 

S .  86 3  would  remove   the  present  provision  limiting  the 
number   of  district  court   judges   to  153  and  provide  for   163  judges 
in  the  District  Court  Department. 
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S .  79 3  would  amend  various  sections  of  the  General  Laws  to 
increase  the  number  of  Trial  Court  judges.     The  Superior  Court 
would  be  increased  from  61   to  65   judges,  Probate  from  37   to  42, 
the  BMC  from  11   to  13,  and  District  from  153     to  156.  The 
additional  probate  and  district  court  judges  would  be  called 
special   justices  who  are  not  designated  to  a  particular  division 
but  who  instead  would  be  subject   to  assignment   in  any  division  in 
their  respective  departments. 

The  Subcommittee  supports  all  of  these  proposals  to 
increase  the  number  of  judges  available  to  deal  with  the  massive 
caseloads  in  all  courts. 

(9)  H.3909   (S.840)  adds  a  new  section  2A  to  G.L.   c.220  which 
would  grant   the  Chief  Administrative  Justice  the  powers  to 
receive  funds,  property  and  other   items  of  value  from  any  source 
by  gift,  grant,   contribution  or  otherwise  and  to  use  the  same  on 
behalf  of  and  for  the  Trial  Court. 

Under  this  bill,  donations  could  be  made  directly  to  a 
court  program,   eliminating  the  delay  involved  in  the  process  of 
first  placing  a  donation  to  the  court   in  the  general   fund  of  the 
Commonwealth  and  then  obtaining  appropriations   to  use  the 
contribution  for   its   intended  purpose.     The  Subcommittee  endorses 
H.3909   (S.840) . 

(10)  H . 3908   (S. 839 )  would  repeal   statutory  provisions  requiring 
certain  Trial  Court  employees  to  give  bond  to  the  Commonwealth. 
These  sections  would  be  replaced  by  adding  a  new  section  to  G.L. 
C.211B     requiring  the  Chief  Administrative  Justice  to  arrange  for 
faithful  performance  and  public  employees  blanket  honesty  bonds 
for   the  employees  of  the  Trial  Court. 

The  Subcommittee  endorses  this  legislation. 

(11)  H. 4083     (S. 842)  would  amend  G.L.   C.211B,   §9   (iii)  by 
authorizing  the  Chief  Administrative  Justice  to  assign  any 
non-judicial  personnel  among  the  various  courts  without  having  to 
follow  the  present  cumbersome  approval   requirements  for  such 

ass  i  gnmen  ts . 

The  Subcommittee  endorses  this  proposal  which  would  allow 
for  a  better  utilization  of  resources  among  the  departments  and 
divisions  of  the  Trial  Court. 

(12)  H. 1840   (S. 822 )  would  amend  G.L.   c.215,§6   to  expand  the 
equity  jurisdiction  of   the  Probate  and  Family  Court  Department  to 
include  actions  by  executors  and  administrators   to  reach  and 
apply  certain  property.     Jurisdiction  over  proceedings  in  which 


-7- 


parties  to  an  action  under  G.L.   c.208  or  c.209  seek  equitable 
relief  to  reach  and  apply  certain  property  would  also  be  granted. 

The  Subcommittee  supports  this  bill  which  would  eliminate 
the  need  for  parties  to  bring  separate  Superior  Court  actions  in 
these  cases. 

(13)  H. 3937  would  add  a  new  G.L.   c.185,   §48A  which  would  allow 
the  Register  of  Deeds,  with  the  approval  of  the  Chief  Justice  of 
the  Land  Court,   to  use  in  the  administration  of  the  registered 
land  district  "mi cropho tograph i c ,   electronic,  mechanical, 
magnetic  or  other  comparable  information  storage 

faci 1 i ty. . capable  of  converting  information  ...    into  legible  type 
or  print."     The  Assistant  Recorder  may  designate  a  date  after 
which  record  of  any  entry  in  such  information  storage  facility, 
verified  by  the  Assistant  Recorder,   shall  be  deemed  to  be  the 
original  entry.     H . 2997  and  2988  are  similar  bills. 

The  Subcommittee  supports   this  effort   to  provide  for 
improved  storage  of  information. 

(14)  H.4725   (S.833)  would  amend  G.L.   c.276,   §99   to  eliminate 
certain  requirements  of   investigation,   report  and  full  hearings 
before  disciplinary  action  may  be  taken  against  probation 

0 f  f  i  cer  s  . 

The  Subcommittee  endorses  this  bill. 

(15)  H. 3938  would  amend  G.L.   c.185,   §6   to  add   the  following: 
"The  recorder  shall   have  the  same  powers  as  a  clerk-magistrate  in 
the  Superior  Court  Department  of  the  Trial  Court   insofar  as  such 
powers  relate  to  civil  matters." 

The  Subcommittee  endorses  H. 3938 . 

(16)  H. 3936  would  amend  G.L.   c.231,   §118   to  add  orders  of  the 
Land  Court  Department   to  those  provisions  authorizing  relief  from 
certain  interlocutory  orders  of   trial   court   judges.     ( S .  854   is  a 

s  imi lar  bill.) 

Under  G.L.   c.231,   §118   interlocutory  appeals  are  permitted 
from  the  orders  of  the  Superior  Court,  Housing  Court  and  Probate 
and  Family  Court  Departments.     The  Subcommittee  endorses 
expanding  section  118   to  permit  such  appeals  from  Land  Court 
orders . 

(17)  H. 4842   (S. 835 )  would  amend  G.L.   c.261,   §27G  to  require  that 
bills  and  vouchers  concerning  fees  paid  for   indigents  under  G.L. 
c.261,   §27A-G  be  sent   to  and  processed  by  the  Committee  for 
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Public  Counsel  Services  rather  than  the  Office  of  the  Chief 
Administrative  Justice.     The  record  keeping  and  reporting 
responsibilities  required  by  the  section  would  also  be 
transferred  to  the  Committee  for  Public  Counsel  Services. 

The  Subcommittee  endorses  this  bill.     The  procedures  it 
would  establish  are  more  compatible  with  G.L.   C.211D  which 
established  the  Committee  for  Public  Counsel  Services. 

(18)  S. 864  would  amend  G.L.   c.218,   §22   to  set  entry  fees  of 
$7.00   for  claims  of  $500  or   less   (currently  $5.00)  and  $10.00  for 
claims  greater   than  $500   (currently  $7.50).     It  would  eliminate 
the  charge  for  costs  of  registered  mail  notice.     The  bill  also 
makes  clear  that   in  addition  to  the  entry  fee  the  surcharge 
required  by  G.L.   c.262,  §4C  must  also  be  paid. 

The  Subcommittee  supports  this  bill  which  will   simplify  the 
payment  of  these  filing  fees. 

(19)  S. 872  would  add  the  following  to  G.L.   c.218.   §43A:  "He 
(the  Administrative  Justice)  may  authorize  any  justice  or  special 
justice  to  hold  a  session  of  any  division  at  another  division  or 
elsewhere,   in  order   to  promote  the  speedy  dispatch  of   the  court's 
bus i  ness . " 

This  bill   is   intended  to  provide  statutory  authority  for 
district  courts  to  conduct  sessions  other   than  in  their  own 
courthouses.     On  occasion,   it   is  a  practical  necessity  to  conduct 
sessions  elsewhere,  e.g.   a  hospital  or  a  neighboring  court.  The 
Subcommittee  endorses  this  bill  which  would  eliminate  questions 
concerning  the  court's  authority  to  conduct  such  sessions. 

(20)  S . 870  would  make  a  number  of  corrections   in  the  new 
non-support   law  enacted  last  session.     (St.   1986,  C.310).  In 
addition  to  technical  corrections,   the  bill   includes  provisions 
which  would  establish  consistency  between  the  provisions  of  G.L. 
C.209,   §32F  and  G.L.  C.209C. 

The  Subcommittee  endorses  S . 870 . 

(21)  H. 3913  would  amend  G.L.   C.234A.     The  Office  of   the  Jury 
Commissioner  would  be  moved  from  the  current  supervision  of  the 
S.J.C.   and  placed  under  the  administrative  authority  of  the  Chief 
Administrative  Justice  (C.A.J. ),   subject   to  the  approval  of  the 
S.J.C.     The  Jury  Management  Advisory  Committee  would  become  a 
standing  committee  of  the  Trial  Court  with  its  members  appointed 
by  the  C.A.J. ;   the  committee  is  currently  an  S.J.C.  committee. 
(S.  827   is  a  similar  bill.) 
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The  Subcommittee  supports  the  substituted  version  of  this 
bill  which  contains  corrective  amendments  prepared  by  the  Jury 
Commi  ss  i  oner . 

(22)  S. 896  amends  G.L.   c.218,  §26  by  adding  a  reference  to 
sections  15A  and  23  of  G.L.   c.265.     The  bill  would  expand  the 
District  Court  and  B.M.C.  Departments'   criminal   jurisdiction  to 
include  assault  and  battery  with  a  dangerous  weapon  and  rape  of  a 
child  under  sixteen. 

S . 904   (and  S .  7 39 )  would  expand  the  criminal   jurisdiction  of 
the  District  Court  and  B.M.C.  Departments   (G.L.   c.218,   §26)  by 
inserting  drug  offenses  under  G.L.   c.94C,   §§32(a)  and  32  (A)(a) 
[unauthorized  manufacture,  distribution  etc.   of  class  A  and  B 
substances].     H. 2368  is  a  similar  bill. 

The  Subcommittee  endorses  these  bills. 

(23)  H.  3004  would  amend  G.L.   C.90C,   §4A  to  provide   for  the 
payment  of  fines  under  that  section  by  use  of  credit  card  in 
certain  cities  or   towns   if  the  district  court  chooses  to  accept 
such  cred i  t  card. 

The  Subcommittee  supports  this  bill. 

(24)  H. 2380  was   filed  by  the  Committee  for  Public  Counsel 
Services  (CPCS)   to  eliminate  the  current  judicial   role  in 
certifying  the  compensation  for   lawyers.     The  bill  would  amend 
various  sections  of  G.L.   C.211D  (CPCS).     Section  12   is  amended  by 
striking  the  following  sentence:  -  "All   invoices  regarding  the 
services  of  counsel   from  the  private  counsel  division,  when 
counsel   is   to  be  compensated  at  an  hourly  rate  of  payment,  shall 
be  duly  certified  by  the  justice  hearing  a  particular  matter." 

In  murder  cases   (§8),    the  appointment   of  counsel   by  CPCS  would  no 
longer  be  subject   to  the  approval  of   the  judge  making  the 
determination  of   indigency.     Throughout  G.L.   C.211D,    the  name 
"public  counsel  division"  is  changed  to  "public  defender 
d  i  V  i  s  i  on"  . 

The  Subcommittee  endorses  H. 2380 . 

(25)  H. 1 349  would  amend  G.L.   c.218,   §1   to  allow  the  District 
Court  of  Brockton  to  hold  civil  and  criminal   trials  at  MCI, 
Bridgewater. 

The  Subcommittee  endorses  H . 1 349 . 

(26)  S .  5 56  ,   a  public  guardianship  bill,  would  create  a 
commission  to  act  as  a  guardian  of  last  resort,  when  no  other 
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guardian  is  available.     The  commission  would  be  an  independent 
group  with  no  responsibility  to  the  court.     The  commission  would 
be  authorized  to  institute  guardianship  proceedings  and  intervene 
in  existing  petitions. 

The  Subcommittee  supports  in  principle  S. 556 ,  a  bill  which 
is  be  i  ng  rev  i  sed. 
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Sectfon  11   -  Bills  (or  Concepts)  Opposed  by  the  Judicial 
Conference  Subcommittee  on  Legislation 


(1)  H, 4262  would  amend  G.L.   C.211C  to  change  the  membership  of 
the  Judicial  Conduct  Commission  to  5  judges  and  4   lawyers  and  2 
non-lawyers  (currently  3  judges,   3  lawyers,  3  non- 1 awyer s ) .  The 
bill  would  also  make  various  changes   in  the  function  and 
procedures  of  the  Commission. 

The  Subcommittee  opposes  this  bill  which  contains  procedural 
changes  which  could  severly  hamper   the  operations  of  the  Judicial 
Conduct  Commission. 

(2)  H. 1285  would  add  a  provision  to  G.L.   C.209A,  §2  that  any 
court  employee  "that  refuses  to  accept  any  individual's 
application  seeking  relief  under   this  act  by  any  means  whatever 
shall  be  guilty  of  violating  the  rights  of  the  individual"  and 
subject   to  a  fine  and  dismissal. 

The  Subcommittee  opposes  H. 1 285  which   is  a  matter  more 
appropriate  for  administrative  action. 

(3)  H.1352   (S.923)  would  amend  G.L.   c.215,   §2   (c.217,  §2 
appears   to  be   the  section  that  was   intended)  by  adding  provisions 
concerning  the  assignment  of  judges.     The  bill   states   that  the 
administrative  justice  may  after  consultation  with  the  Chief 
Administrative  Justice  assign  a  justice  to  another  division  and 
any  such  assignment  shall  not  exceed  20  days   in  the  calendar 
year.  -Different   time  limits  are  established  for  judges  from 
Berkshire,   Franklin,   Hampshire,   Nantucket  and  Dukes.     The  bill 
would  repeal  G.L.   c.215,  §62. 

The  Subcommittee  opposes   this  bill  which  provides  for 
inadequate  periods  of  assignment  and   interferes  with  existing 
assignment  powers. 

(4)  S .  72 3  is  a  proposed  constitutional  amendment  whereby 
justices  of   the  S.J.C.,  Appeals  Court,   and  Superior  Court  would 
be  subject   to  election  for  retention  at   the  first  state  election 
after  completion  of  four  years  of  service  and  every  eighth  year 
thereafter.     No  person  could  oppose  a  justice  on  the  ballot  for 
retent  i  on. 

The  Subcommittee  has  always  opposed  bills  for  the  election 
of  judges. 
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(5)  S . 796  would  amend  G.L.   C.234A,  §48  (regular  wages  to  be 
paid  to  juror  for   first  three  days  of  service)   to  exempt 
businesses  with  less  than  15  employees  from  the  requirements  of 
section  48.     The  bill  was  filed  "by  request". 

The  Subcommittee  opposes  this  revision  of  G.L.   C.234A  which 
is  currently  working  well. 

(6)  S . 856  is  a  proposed  special  act  prohibiting  judges  who 
resign  prior   to  age  70   from  practicing  as  attorneys  before  the 
courts  for   two  years  from  the  date  of  resignation.     The  act  would 
not  preclude  acting  as  an  attorney  in  all  areas  except  court 
representation.     The  bill  was  filed  "by  request". 

The  subject   is  one  appropriately  left  to  court  rule.  See 
S.J.C.  Rule  3:09,  Canon  8   (former  judge  not   to  enter  an 
appearance  in  court  within  6  months  following  date  of  most  recent 
service).     The  Subcommittee  opposes  this  bill. 

(7)  H. 340  would   insert  a  new  section  119D  into  G.L.  c.218. 
Under  the  new  section,   the  "district  courts"  would  have  original 
jurisdiction  concurrent  with  the  S.J.C.   and  Superior  Court  of  all 
matters  of  equity  and  would  be  courts  of  general  equity 
jurisdiction  except  district  courts  would  have  no  jurisdiction  in 
any  case  involving  a  labor  dispute. 

The  Subcommittee  has  opposed  this  bill   for   the  past  several 

years . 

(8)  S . 767   is  a  proposed  special   act  by  which  "the  chief  justice 
of  the  trial  court"  is  "requested"  to  promulgate  rules  of 
procedure  for  videotaping  criminal   suspects  at   the  time  of 

book  i  ng. 

The  Subcommittee  opposes  this  bill  which  involves  an 
inappropriate  subject  for  court  rule. 

(9)  S. 757  would   insert  a  new  section  24A  into  G.L.   c.233.  At 
civil   trials   in  the  District  Court  Department,   the  judge  may 
order  or,  upon  request  of  any  party,   authorize  the  taking  of 
depositions  or   testimony  of  medical  witnesses.     The  depositions 
would  be  taken  for  use  as  medical  evidence  only  and  would  be 
admissible  in  whole  or   in  part   in  proceedings  before  the  District 
Court  Department.     The  expenses  for  stenographic  services  would 
be  paid  by  the  party  requesting  the  witness  be  deposed  or  whose 
witness  is  ordered  to  be  deposed;   provided  if  judgment   is  in 
favor  of   the  plaintiff,   such  cost  would  be  paid  by  the  defendant 
or  the  insurer. 
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This  matter  would  be  more  appropriately  handled  by  court 
rule.     (See  Mass.  R.  Civ.   P. 30.) 

(10)  S. 779  would  amend  G.L.   c.218,   §21   to   increase  the  dollar 
limitation  in  small   claims  cases   from  $1,500   to  $5,000.     The  bill 
was  filed  "by  request".     (H .  1 1 98  is  a  similar  bill.) 

The  Subcommittee  does  not  support  this  substantil  increase 
in  the  small  claims  jurisdictional  limit. 

(11)  S. 855   (filed  "by  request")  would  amend  G.L.   c.218,   §21  to 
provide   that  small  claims  actions  for  amounts  of  $750  or   less  are 
to  be  heard  by  the  clerk-magistrate  or  persons  assigned  by  him. 

If  the  amount  claimed  is  greater   than  $750,   the  judge  is   to  hear 
the  claim.     (The  bill,   probably  inadvertently,   replaces  a 
reference  to  G.L.  90,  §340  with  one  to  G.L.   c.90,  §34.) 

The  Subcommittee  opposes  this  bill.     Judges  should  continue 
to  hear  small  claims  cases  below  $750. 

(12)  S . 774   (and  S. 88 1 )  would  establish  a  housing  court  division 
with  one  judge  to  serve  the  cities  and  towns  of  the  Merrimack 
Valley.     S .  893  would  establish  a  Bristol  County  Housing  Court 
division  with  one  judge.     S .  93  5  would  establish  a  Western 
Massachusetts  Housing  Court  division  covering  Berkshire, 
Franklin,   Hampden  and  Hampshire  Counties;   this  division  would 
have  two  judges. 

The  Judicial  Conference  has  consistently  opposed  the 
proliferation  of  specialized  courts  which  would  fragment  the 
court  system  and   impede  efforts  to  achieve  improvements  through 
centralized  administration. 

(13)  S . 792  is  a  proposed  resolve  establishing  a  special 
commission  to  study  the  use  of  telephonic  communications   in  the 
conduct  of  proceedings   in   the  Trial  Court.     The  Chief 
Administrative  Justice  or  his  designee  would  be  a  member  of 

the  commission.     ( S. 909  would  conduct   the  study   in  Hampden 
Superior  Court,  Civil.) 

The  Subcommittee  does  not  oppose  a  study  but   this  matter 
could  be  more  properly  handled  administratively. 

(14)  S . 81 4  would  insert  a  new  Chapter  218A  into  the  General  Laws 
establishing  a  Juvenile  Court  Department  of  statewide 
jurisdiction.     There  would  be  new  divisions  for  Barnstable  (also 
covering  Dukes  and  Nantucket  Counties),   Essex,  Middlesex,  and 
Plymouth.     The  Administrative  Justice  of   the  Juvenile  Court 
Department  would  have  general   superintendence  of   the  divisions 
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and  make  general   rules  and  forms.     The  number  of  judges  in  each 
division  would  be  one  for  Barnstable,   two  for  the  Hampden  and 
Worcester  divisions,   three  for  Bristol,  Essex  and  Plymouth,  and 
five  for  Middlesex  and  Suffolk.     Clerks  for  each  division  would 
be  appointed  by  the  Governor.     The  Administrative  Justice  of  the 
Juvenile  Court  Department  would  appoint  probation  officers  and 
court  officers  as  deemed  necessary.     (H . 2569   is  a  similar  bill). 

The  Subcommittee  opposes  S . 8 1 4  which  would  fragment  the 
District  Court  Department. 

(15)  S .  858   (filed  by  request)  would  require  the  Administrative 
Assistant  of  the  S.J.C.   to  prepare  for  publication  an  annual 
tabulation  of  all  cases  heard  on  appeal  by  the  S.J.C.   and  Appeals 
Court  showing  the  disposition  of  each  case,   the  presiding  judges 
of  the  lower  court,   and  actions   in  federal  court  affecting 
judgments  by  a  state  court. 

This  bill  has  been  opposed  for   the  past  several  years. 
Reports  on  case  statistics  are  more  appropriately  regulated  by 
administrative  means. 

(16)  S. 859   (filed  by  request)  would  amend  G.L.   c.211,   §8  to 
require  that   the  denial  or  dismissal  of  any  motion  or  activity 
entered  in  the  S.J.C.   or  Appeals  Court  shall  be  accompanied  by  a 
statement  of  reasons. 

The  Subcommittee  opposes  this  bill  which  would  eliminate  the 
Appeals  Court's  civil  summary  disposition  procedure. 

(17)  S. 884  would  amend  G.L.   C.211B,   §1   and  6.     The  bill  would 
establish   two  Chief  Administrative  Justices   for   the  Trial  Court. 
One  CAJ  would  represent  and  be  selected  from  the  Trial  Court 
Justices   for   the  counties  of  Barnstable,  Bristol,   Dukes,  Essex, 
Middlesex,   Nantucket,   Norfolk,   Plymouth  and  Suffolk.     The  other 
CAJ   is  selected  from  among  the  justices  of  Berkshire,  Franklin, 
Hampden,   Hampshire  and  Worcester  Counties.     The  "other"   (sic)  CAJ 
"shall  each  possess  the  powers  and  duties  of   the  office"  as 
enumerated  in  G.L.   C.211B,   §9.     Every  seven  years  the  justices 
"for"  these  counties  select   three  names  and  transmit   them  to  the 
S.J.C.  which  makes  the  appointments.     CAJ ' s  shall  not  be  eligible 
to  succeed  themselves. 

There  is  no  need  for   two  chief  administrative  justices. 

(18)  S. 887  would   insert  a  new  section  46A  into  G.L.   c.208.  the 
Clerks  of  Court,  Clerk  of   the  Superior  Court   for  Civil  Business 
in  Suffolk  and  the  registers  of  probate  would  be  required  to  make 
returns   to  the  Commissioner  of   the  Department  of  Public  Health, 
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on  forms  provided  by  the  Commissioner,   of  the  number  of  cases 
involving  minors,   custody  disputes,   the  sexes  and  ages  of  the 
children  end  parents   in  custody  disputes,   and  types  of  visitation 
granted. 

This  bill   is  not  supported  by  the  Subcommittee. 

(19)  H. 2577  would  add  a  new  paragraph  to  G.L.   c.217,  521 
requiring  the  registry  of  probate  to  provide  each  divorce 
plaintiff  with  "two  educational  pamphlets  giving  a  general 
explanation  of   the  divorce  procedures".     The  plaintiff  is 
required  to  include  one  copy  with  the  defendant's  summons. 

The  Subcommittee  opposes  H. 2577 . 

(20)  H. 3934  is  a  special   act  which  would  create  a  Family  Court 
Clinics  Section  of   the  Probate  and  Family  Court  Department.  The 
FCC  would  serve  families  of  litigants  and  provide  evaluation, 
assessment,   testing,   treatment  and  referral   services.  The 
appointing  authority  would  be  the  Chief  Justice  of  the  Probate 
and  Family  Court.     The  bill   specifies  staffing  requirements  and 
locations   for   the  clinics.     Budgets  would  be  administered  through 
the  Chief  Justice  of   the  Probate  and  Family  Court  Department. 

The  Subcommittee  does  not  support   this  proposal. 

(21)  H. 3942  would  amend  G.L.   c.112,   §§12S,   12U  (informed  consent 
for  abortion,   petition  to  enjoin  abortion)   to  place  these  actions 
within  the  jurisdiction  of   the  Probate  and  Family  Court 
Department   instead  of   the  Superior  Court  Department. 

The  Subcommittee  opposes  H. 3942 . 

(22)  H.596  and  H.602  would  repeal  G.L.   c.234,   §27  (returning 
jurors  from  bystanders  to  complete  the  panel). 

The  Subcommittee  opposes  this  bill. 

(23)  H. 778   is  a  proposed  constitutional   amendment  requiring 
the  election  of  district  and  probate  court  judges  for  a  5  year 
term  with  provision  for  recall  elections.     H. 2378  would  require 
the  election  of  judges  of   the  SJC  and  district  courts. 

The  Subcommittee  opposes   the  election  of  judges. 

(24)  H. 3310   is  a  special   act  which  provides  that  all  trial 
justices  "shall   accept   the  decision  of  juries   in  all   civil  and 
criminal   cases,   and  shall   not   set   aside,   change  or  reduce 
verdicts  of   juries  unless  expressly  authorized  by  such  juries  at 
the  time  their  decision  is  rendered". 
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The  Subcommittee  opposes  H. 3310 . 

(25)  H. 2373  would  add  a  new  G.L.   C.123A,   §9A  establishing  a 
Uniform  Session  of   the  Superior  Court  Department   to  conduct 
hearings  under  Section  9  of   the  Chapter   (sexually  dangerous 
persons ) . 

In  prior  years  the  Subcommittee  has  opposed  this  bill  since 
uniform  sessions  for  these  hearings  have  been  established 
administratively  by  the  Chief  Administrative  Justice. 

(26)  H. 1704  would  amend  G.L.   c.218,  §1  by  adding  a  provision 
that  " [ n ]o twi t hs t and i ng  the  assignment  of  justices  to  any 
specific  judicial  districts,   the  Administrative  Justice  shall 
assign  the  justices  to  sit   in  different  courts  on  a  regular 
bas  i  s" . 

This  legislation  is  unnecessary. 

(27)  H . 457 1  would  amend  G.L.   c.l2,   §11J   to   insert  a  provision 
for  trial  by  jury  in  actions  for  contempt  of  orders  issued 
pursuant   to  c.l2,   §§11H,    f.     (Impairment  of  civil   rights;  action 
by  Attorney  General  and  private  remedy.) 

The  Subcommittee  does  not  support   this  proposal. 

(28)  H. 2384  would  amend  G.L.   c.218,   §27A(h)   to  require  the 
written  assent  of  all  parties  before  electronic  recordation  can 
be  used  when  stenographers  are  unavailable. 

The  Subcommittee  opposes  H. 2384 . 

(29)  H . 4074  would  amend  various  sections  of  G.L.   C.93A  to 
provide  for  a  right   to  a  jury  trial   in  actions  brought  under  G.L. 
C.93A,   §§9,   11.     "The  right   to  a  trial  by  jury  shall  be  the  same 
as   in  other  civil  actions  and  shall  be  subject   to  the  same 
provisions  regarding  jurisdictional  amount   in  the  Superior 

Cour  t . " 

The  Subcommittee  does  not  favor   this  bill. 

(30)  H. 4076  makes  various  amendments   to  G.L.   c.233  to  provide 
that  orders  of   immunity  may  be  granted  by  a  justice  of  the  Trial 
Court.     (Currently  SJC  and  Superior  Court.)     Witnesses  with 
immunity  who  refuse  to  testify  would  be  subject   to  contempt 
proceedings  and  imprisonment.     Appeals  under  the  section  would  be 
governed  by  Mass.   R.   Crim.   P.   and  Mass.  R.A.P. 

The  Subcommittee  favors  retaining  the  current  system  for 
orders  of  immunity. 
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(31)  H. 1696  is  a  special  act  which  would  allow  for  the 
establishment  of  community  panels   in  juvenile  and  district  courts 
to  hear  and  dispose  of  certain  cases   involving  first  time 
juvenile  offenders.     The  panels  would  consist  of  persons, 
including  children,   experienced  in  health,   education  and 

probat  i on. 

The  Subcommittee  opposes  H. 1696 . 

(32)  H. 2053  would  add  new  G.L.   c.278,   §§16D,   16E  allowing  the 
court,    in  cases  where  a  child  was  a  witness  to  or  victim  of 
certain  crimes,   to  order   the  appointment  of  a  special  child 
advocate  to  be  the  spokesperson  for  the  child.     The  advocate 
would  stand  in  the  place  of   the  child  in  the  proceedings   if  the 
court   finds  by  a  preponderance  of   the  evidence  that   the  child 
would  likely  suffer  psychological  or  emotional   trauma  as  a  result 
of  testifying  in  open  court. 

The  Subcommittee  does  not  support   this  legislation. 

(33)  H. 3926  would  make  amendments   to  G.L.   c.ll9,   §§23,   24,  26 
requiring  in  each  section  that  orders   transferring  custody  of 
children  to  the  Department  of  Social  Services  shall  not  be  made 
unless   the  department  establishes  by  clear  and  convincing 
evidence  that  reasonable  efforts  have  been  made  to  prevent  the 
need  for   transfer  and   there  are  no  reasonable  means  by  which  the 
child  can  be  protected  while  in  the  custody  of   the  parents  or 
guardian.     The  bill  would  require  written  findings  and 
conclusions  on  specified  factors  for  each  transfer  order  issued 
by  the*  court . 

The  Subcommittee  opposes  this  bill. 

(34)  H , 3906  would  amend  several   sections   in  G.L.   c.221  to 
authorize  district  court  judges  to  appoint  stenographers  and 
temporary  stenographers  and  make  regulations  relative  to  their 
duties. 

The  Subcommittee  does  ot  support  H. 3906 . 

(35)  H. 2565  would  amend  G.L.   c.221,   §88   to  prohibit  any  person 
in  any  capacity  from  making  additional   copies  of  a  stenographer's 
transcript  except  by  following  the  procedures  established  in  the 
section.     The  bill   includes  a  provision  that  "this  act  shall  not 
apply  to  advisory  opinions  of   the  Supreme  Judicial  Court". 

This  bill   is  opposed  by  the  Subcommittee  because  it  is 
inconsistent  with  Mass.   R.A.P.   8(b)(2)  which  requires   the  clerk 
to  make  certain  copies  of  the  transcript   in  criminal  appeals. 
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(36)  H. 4578  would  amend  various  sections  of  the  General  Laws  to 
establish  a  Southeastern  Middlesex  County  Division  of  the  Housing 
Court  Department.     H. 4582  would  establish  an  Eastern  Middlesex 
County  Division  of   the  Housing  Court  Department;   H . 11 8 5  would 
establish  a  Middlesex  County  Division;   H. 3320  an  Essex  County 
Division  and  H . 1692  would  establish  a  Merrimack  Valley  Division; 

H . 1 1 8 3  would  establish  a  Cape  &  Islands  Division,  Hampshire  and 
Franklin  Division,  and  a  Division  in  Berkshire,  Bristol,  Essex, 
Hampden,  Middlesex,  Norfolk,   Plymouth,  Suffolk  and  Worcester. 

The  Subcommittee  continues  to  oppose  the  proliferation  of 
specialized  courts. 

(37)  Among  the  provisions  of  H. 3927  a  bill   relative  to 
foreclosure  of  certain  liens,    is  an  amendment   to  G.L.   c,254,  §5 
which  gives  the  district  courts  jurisdiction  over  civil  actions 
to  enforce  certain  liens.     Under   the  current  provision  only  the 
Superior  Court  has  such  jurisdiction. 

The  Subcommittee  opposes  this  proposed  expansion  of  district 
court  jurisdiction. 

(38)  H. 3905  would  amend  G.L.   c.231,   §103   to  add  a  provision  that 
a  party  electing  to  bring  in  the  District  Court  an  action  which 
might   have  been  brought   in  Superior  Court  shall  be  deemed  to  have 
waived  a  jury  trial  and  appeal   to  the  Superior  Court  "unless 
within  30  days  of  commencement  of   the  action  or  service  of  a 
responsive  pleading,  or  within  such  further  time  as  the  Court  may 
allow,   a  plaintiff  files  a  claim  to  a  jury  trial  with  the 
District  Court  and  perfects   it  after   trial   in  accordance  with  the 
second  paragraph  of  section  104". 

The  Subcommittee  does  not  support  H. 3905  in  its  present  form. 

(39)  H . 5 91   is  a  special  act  which  would  provide  that  the 
performance  of  all  District  and  Superior  Court  judges  shall  be 
evaluated  every  five  years  by  the  executive  council. 

The  Subcommittee  opposes  this  bill. 

(40)  H.992  would  amend  G.L.   c.218  and  c.215   to  provide  that  the 
Administrative  Justices  of   the  District   and  Probate  and  Family 
Court  Departments  "shall  be  authorized  and  required  to  educate 
the  judges  and  court  personnel...  on  an  annual  basis  on  issues 
related  to  divorce,   child  abuse,  domestic  abuse,   sexual  assault, 
and  mental  health". 

The  Subcommittee  does  not   support  H.992. 
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(41)  H. 1 351  would  amend  G.L.   C.29A,   §4   to  provide  that   the  Chief 
Administrative  Justice  shall  have  the  authority  to  enter   into  a 
lease  exceeding  5  years   in  duration  for  a  new  Brockton  District 
Cour  t . 

The  Subcommittee  does  not  support   this  bill. 

(42)  H. 4431  would  amend  St.   1939,   c.383,   §1   to  provide  that  the 
Sheriff  of  Suffolk  County  "shall  be  permitted  to  maintain  an 
office  on  the  first  floor  of   the  Suffolk  County  Courthouse  to 
ensure  public  accessibility". 

This  is  a  matter  which  should  be  handled  administratively  and 
not  by  statute. 

(43)  H. 3510  is  a  proposal   for  a  constitutional  amendment  to 
provide  for  6  year   terms  for  all   judicial  officers.     At   the  end 
of   their   terms,   judges  may  petition  the  Judicial  Nominating 
Commission  for   reappointment   to  another  six-year   term.  A 
two-thirds  vote  opposing  reappointment  shall   cause  the  office  to 
be  vacated. 

The  Subcommittee  opposes  this  proposed  constitutional 
amendmen  t . 

(44)  H. 3308  would  add  a  new  G.L.   C.185D,   establishing  the  Labor 
Court  Department  of   the  Trial  Court.     The  Labor  Court  Department 
would  consist  of  3  associate  justices  who  would  sit   in  Boston  and 
such  other   locations  as  determined  by  the  Supreme  Judicial  Court. 
The  dep'artment  would  have  common  law  and  statutory  jurisdiction 
concurrent  with   the  District   and  Superior  Court  Departments,  and 
the  Appeals  Court  of  all  crimes  and  civil  actions  arising  under 
numerous  statutory  provisions  relating  to  the  terms,  conditions 
and  places  of  employment.     Appeals  from  the  Labor  Court  would  be 
to  the  Supreme  Judicial  Court. 

The  Judicial  Conference  has  often  opposed  the  establishment 
of  such  specialized  courts. 

(45)  H. 1461  would  eliminate  the  current   requirement  of  an  annual 
a  1 1  owe  nee  of  accounts   in  common  trust   funds.     Under  the  bill, 
accounting  would  be  required  only  upon  request.     The  bill  would 
also  authorize  banks  to  submit  audit  reports   in  lieu  of  regular 
accounts . 

The  Subcommittee  opposes  H. 1461 . 
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From  the  office  of:  March  25,  1987 

Chief  Justice  Edward  F.  Hennessey 
Supreme  Judicial  Court 

RELEASE 


The  following  is  the  text  of  a  memorandum  sent  today  by  the 
Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  to 
members  of  the  legislative  leadership  concerning  several  pending 
bills  relative  to  judicial  discipline  procedures: 

*'We,   the  Chief  Justice  and  the  undersigned  Justices  of  the 
Supreme  Judicial  Court,  wish  to  express  our  views  on  some  issues 
recently  raised  as  to  possible  amendment  of  the  Commission  on 
Judicial  Conduct  statute.    We  think  it  is  important  that 
significant  judicial  conduct  proceedings  should  be  open  to  the 
public,  but  we  are  also  aware  that  the  overwhelming  majority  of 
matters  filed  with  the  Commission  are  merely  the  complaints  of 
disappointed  litigants  who  disagree  with  the  results  reached  by 
the  judge  and  whose  grievances,   if  any,  can  be  addressed  on 
appeal.     These  matters    do  not  need  or  require  public 
proceedings.    We  also  think  it  is  important,   in  the  interest  of 
fair  and  impartial  proceedings,  that  the  determination  that 
formal  charges  should  be  filed  against  a  judge  should  not  be  made 
by  the  same  person  or  persons  who  are  to  preside  over  any 
hearings  on  the'  merits,  or  make  any  decisions  on  the  merits. 

**Our  view  is  that  formal  charges  should  be  filed  against  a 
judge  ogly  after  a  full  and  confidential   investigation  has 
determined  that  there  is  'sufficient  cause'   for  formal  charges. 
Sufficient  cause  exists  when  there  is  credible  evidence  that  the 
judge  has  violated  the  Code  of  Judicial  Conduct.     All  proceedings 
should  be  confidential  until  formal  charges  are  filed,  and  until 
it  is  further  concluded  that  the  public  interest  will  be  best 
served  by  making  further  proceedings  public.     Thereafter,  the 
formal  charges  and  all  further  evidentiary  proceedings  should  be 
publ i  e. 

*'In  our  opinion  the  determinations  that  formal  charges  should 
be  filed  and  further  evidentiary  proceedings  should  be  public 
should  be  made  by  a  panel  of  members  of  the  Commission  (perhaps 
three  in  number)  who  shall  not  thereafter  participate  in  the 
matter.     Any  evidentiary  proceedings  ordered  by  the  Commission 
thereafter  should  be  public,  and  should  be  presided  over  by  a 
hearing  officer  appointed  by  the  Supreme  Judicial  Court.  From 
the  report  of  the  hearing  officer,  the  Commission  can  make  its 
recommendation  for  disposition  to  the  Supreme  Judicial  Court." 


